
 

 

THE STATE OF NEW HAMPSHIRE 

MERRIMACK, SS.       SUPERIOR COURT 

 

Docket No. 217-2003-EQ-00106 

In the Matter of the Liquidation of 

The Home Insurance Company 

LIQUIDATOR’S MOTION FOR APPROVAL OF 

SETTLEMENT AGREEMENT WITH JOHNSON & JOHNSON 

 

Christopher R. Nicolopoulos, Insurance Commissioner of the State of New Hampshire, as 

Liquidator (“Liquidator”) of The Home Insurance Company (“Home”), moves that the Court 

enter an order in the form submitted herewith approving a Settlement Agreement and Mutual 

Release (“Settlement Agreement”) between Johnson & Johnson and Johnson & Johnson 

Consumer, Inc. (“Claimant”) and the Liquidator.  As reasons therefor, the Liquidator states as 

follows: 

1. The Settlement Agreement was negotiated under the supervision of the Special 

Deputy Liquidator.  A copy of the Settlement Agreement is attached hereto as Exhibit A.  

Affidavit of Peter A. Bengelsdorf, Special Deputy Liquidator, in Support of Motion for Approval 

of Settlement Agreement with Johnson & Johnson (“Bengelsdorf Aff.”) ¶ 2.  

2. Home issued 25 policies under which Johnson & Johnson is the named insured 

for various periods between January 1, 1973 and December 31, 1981 which, together with all 

other insurance policies Home may have issued to Johnson & Johnson are referred to collectively 

as the “Policies”.  Settlement Agreement, second Whereas clause.  Claimant submitted proofs of 

claim in the Home liquidation assigned two proof of claim numbers seeking coverage in 

connection with liability arising out of talc bodily injury exposures which, together with any 

other proofs of claim hereinbefore or hereinafter filed by Claimant in the Home liquidation, are 
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referred to collectively as the “Proofs of Claim”.  Id., third Whereas clause.  Bengelsdorf Aff. 

¶ 3. 

3. The Liquidator and the Claimant have negotiated the Settlement Agreement 

reflecting a resolution of all matters concerning the Proofs of Claim and their rights and 

obligations with respect to the Policies.  The Settlement Agreement is subject to approval by the 

Court.  Settlement Agreement ¶ 1.  Bengelsdorf Aff. ¶ 4. 

4. The Settlement Agreement provides that the Liquidator will recommend 

allowance of the Proofs of Claim in the amount of $76,669,330 (“Recommended Amount”) as a 

Class II priority claim under RSA 402-C:44.  Settlement Agreement ¶ 2(A).  Allowance of the 

Recommended Amount as a Class II claim will fully and finally resolve the Proofs of Claim and 

all claims the Claimant has under the Policies.  Id. ¶ 2(B).  Distributions based on that allowance 

will be made at the same intervals and at the same percentages as distributions to other Class II 

creditors of Home.  Id. ¶ 2(C).  Bengelsdorf Aff. ¶ 5.    

5. The Settlement Agreement is intended to resolve the Proofs of Claim and all 

claims that the Claimant has under the Policies.  Settlement Agreement ¶ 2(B).  To that end, the 

Settlement Agreement provides for mutual releases of all claims among the Liquidator, Home, 

and the Claimant arising from or related to the Proofs of Claim or the Policies.  Id. ¶¶ 3, 4.  

Bengelsdorf Aff. ¶ 6.   

6. In resolving all of the Claimant’s claims relating to the Proofs of Claim and the 

Policies, the Settlement Agreement is intended to resolve all matters arising out of or relating to 

any rights the Claimant ever had, now has, or hereafter may have in the Policies and the Proofs 

of Claim, including any asserted rights of third-party claimants against the Claimant under the 

Policies.  Settlement Agreement ¶ 5.  The Claimant agrees to address, at its sole cost, any such 

claims of third-party claimants against the Claimant as if there had been no liquidation 
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proceeding for Home and as if the Claimant had no insurance coverage from Home by virtue of 

the Policies.  Id.  The Claimant also agrees to indemnify and hold the Liquidator and Home 

harmless from all claims arising from or relating to the Proofs of Claim or the Policies, including 

asserted rights of third party claimants, up to the ultimate amount of all actual distributions to 

Claimant or its assignee in relation to the Recommended Amount.  Id.  Bengelsdorf Aff. ¶ 7. 

7. The Liquidator is not aware of any third party claimants asserting claims under 

the Policies.  Bengelsdorf Aff. ¶ 8.  However, the denial of any third party claimants’ claims 

without prejudice to their claims against the Claimant will not harm the third party claimants, 

who will continue to have their claims against the Claimant.  As noted above, the Claimant has 

agreed to address these claims as if it had no insurance coverage from Home under the Policies.  

Settlement Agreement ¶ 5.  Third party claimants’ proofs of claim against the insolvent Home, if 

not denied with the agreement, would release the Claimant from those claims up to the limits of 

the Policies but only entitle the third party claimants (assuming their claims were allowed) to the 

initial interim distributions and any later distribution at a presently undetermined distribution 

percentage from Home at the future date when distribution is made.  See RSA 402-C:40, I; 

Gonya v. Commissioner, New Hampshire Insurance Dept., 153 N.H. 521, 535 (2006) (noting the 

“inherent uncertainty of any creditor’s recovery in a liquidation”).  It is not expected that the 

allowed claims of any third party claimants (or other Class II creditors) of Home will be paid in 

full.  Under the Settlement Agreement, the Claimant will continue to be responsible for any third 

party claimants’ claims against it.  See Settlement Agreement ¶ 5.  Bengelsdorf Aff. ¶ 8. 

8. The Liquidator is not aware of any proofs of claim asserting a claim to the same 

policy limit as the Proofs of Claim resolved by the Settlement Agreement.1  Bengelsdorf Aff. ¶ 9.  

However, if a claim of another claimant is subject to the same limit of liability as claims resolved 

                                                 
1 An insurer filed a contribution claim respecting the Policies.  That claim was disallowed, and the disallowance was 

approved by the Court on October 16, 2016. 
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by the Settlement Agreement, and if the total allowed amounts for all claimants exceed the limit, 

then the allowed amounts for all claimants will be subject to adjustment under RSA 402-C:40, 

IV, so that the policy limit will not be exceeded.  See Settlement Agreement ¶ 6.  Bengelsdorf 

Aff. ¶ 9. 

9. Johnson & Johnson has filed an objection to the Liquidator’s Motion for Approval 

of Claim Amendment Deadline.  The parties acknowledge that the Settlement Agreement, when 

effective, will resolve Claimant’s claim and moot its objection.  Settlement Agreement ¶ 10.  

Accordingly, upon approval of this Settlement Agreement by the Court, Claimant will promptly 

withdraw its objection.  Id.  Bengelsdorf Aff. ¶ 10. 

10. The Settlement Agreement reflects a compromise of the claims asserted in the 

Proofs of Claim.  It is the result of negotiations involving the Claims Department, under the 

supervision of the Special Deputy Liquidator, which has extensive experience in assessing the 

exposure presented by claims under Home’s insurance policies.  The agreed settlement amount is 

based on careful evaluation and negotiation of coverage obligations under the Policies respecting 

the underlying liabilities of the Claimant.  The Liquidator accordingly recommends approval of 

the Settlement Agreement and allowance of the $76,669,330 settlement amount as a Class II 

claim of the Claimant in accordance with RSA 402-C:45 and RSA 402-C:44.  Bengelsdorf 

Aff. ¶ 11. 

11. The Court has previously approved many similar settlement agreements.  See, 

e.g., Order Approving Settlement Agreement with Colgate-Palmolive Company (June 23, 2020); 

Order Approving Settlement Agreement with Navistar, Inc. (December 11, 2018); Order 

Approving Settlement Agreement with Graham Corporation (July 8, 2016); Order Approving 

Settlement Agreement with Washington Gas (July 15, 2013); Order Approving Settlement 

Agreement with Wisconsin Energy (March 18, 2010); Order Approving Commutation 
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Agreement with Northwestern National Insurance Company and Settlement Agreement and 

Assignment of Distribution with AK Steel Corporation (March 10, 2006).  The Liquidator’s 

negotiation and the Court’s approval of such agreements are authorized by the broad authority of 

the Liquidator to “compound, compromise or in any other manner negotiate the amount for 

which claims will be recommended to the court,” RSA 402-C:45, I, and the authority of the 

Court to “approve, disapprove or modify any report on claims by the liquidator.”  RSA 402-C:45, 

II.  It is also an appropriate exercise of the Liquidator’s authority (“[s]ubject to the court’s 

control”) to “do such other acts . . . as are necessary or expedient for the accomplishment of or in 

aid of the purpose of liquidation.”  RSA 402-C:25, XXII. 

12. In his Motion for Approval of Commutation with Northwestern National 

Insurance Company and Settlement Agreement and Assignment of Distribution with AK Steel 

Corporation ¶¶ 19-23 (February 16, 2006), the Liquidator provided his analysis of New 

Hampshire law, including RSA 402-C:40, III, as it applies to this type of comprehensive policy 

coverage compromise and settlement in an insurer liquidation context.  That analysis also applies 

to the proposed Settlement Agreement with the Claimant. 

13. The Liquidator submits that the Settlement Agreement is fair and reasonable and 

in the best interests of the policyholders and creditors of Home.  See Bengelsdorf Aff. ¶ 12. 
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WHEREFORE, the Liquidator respectfully requests that this Court: 

A. Grant this Motion; 

B. Enter an Order in the form submitted herewith approving the Settlement 

Agreement, approving the Liquidator’s claim recommendation, and allowing the 

Claimant’s claim as a Class II claim in accordance with RSA 402-C:45 and 

RSA 402-C:44 in the amount of $76,669,330; and  

C. Grant such other and further relief as justice may require. 

Respectfully submitted, 

CHRISTOPHER R. NICOLOPOULOS, 

INSURANCE COMMISSIONER OF THE 

STATE OF NEW HAMPSHIRE, AS 

LIQUIDATOR OF THE HOME 

INSURANCE COMPANY, 

By his attorneys, 

 

GORDON J. MACDONALD 

ATTORNEY GENERAL 

J. Christopher Marshall 

christopher.marshall@doj.nh.gov 

NH Bar ID No. 1619 

Civil Bureau 

New Hampshire Department of Justice 

33 Capitol Street 

Concord, NH  03301-6397 

(603) 271-3650 

/s/ Eric  A. Smith    

 J. David Leslie 

dleslie@rackemann.com 

 NH Bar ID No. 16859 

 Eric A. Smith 

esmith@rackemann.com 

 NH Bar ID No. 16952 

 Rackemann, Sawyer & Brewster P.C. 

 160 Federal Street 

 Boston, MA  02110 

December 3, 2020 (617) 542-2300 



 

  

Certificate of Service 

I hereby certify that a copy of the foregoing Liquidator’s Motion for Approval of 

Settlement Agreement with Johnson & Johnson, the Affidavit of Peter A. Bengelsdorf, and the 

Proposed Order, were sent this  3d day of December, 2020, by first class mail, postage prepaid to 

all persons on the attached service list. 

 

/s/ Eric  A. Smith   

Eric A. Smith 

NH Bar ID No. 16952 
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